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The legislature in exercising delegated authority with respect to the existence or jurisdiction 
of courts must act in conformity with the constitution granting such power. 


The basic limitation on the exercise by the legislature of any power delegated to it to legislate with 
respect to the existence or jurisdiction of courts is that it must act in conformity with the organic law 
granting or delegating the power; in other words, it may not, while exercising the power respecting 


courts conferred by some provisions of the constitution, violate any other provisions of it.! 


In the exercise of such power, the legislature may not violate the rule against infringing upon or 
divesting the jurisdiction of constitutional courts.” The legislature cannot confer upon a statutory 
court powers prohibited? or not authorized‘ by the constitution, or reserved exclusively to other 


courts,’ or which it could not confer on courts already existing. Also, the legislature may 
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not, in prescribing the scope of a statutory court's jurisdiction, disturb a constitutional court's 


prero gatives. | 


Under various state constitutions, the legislature is generally empowered to create certain courts, 
other than constitutional courts,® in addition, and usually subordinate, to those established by the 
constitution.” As a necessary incident of such power, 1° the legislature may confer and define or 
specify their jurisdiction. ll The only restraint upon the legislature's authority to fix the jurisdiction 


of any court created by statute is the state constitution itself! 


By the same token, the legislature has the power to increase, diminish, modify, alter, or withdraw 
the jurisdiction of such statutory courts; 1° to prescribe how their jurisdiction shall be exercised; 4 
or otherwise to legislate concerning them.!° The legislature, having power in the first instance to 
create such courts, has power to limit their existence!" or to abolish them!” and to transfer their 


jurisdiction to other courts. 18 


In general, the grant of power to create courts, whether general or specific, includes by necessary 


implication the grant of such authority as is essential to effectuate the purposes intended. u 


Types of courts. 


Under some constitutions, the legislature may not create any courts other than the courts of the 


types for which the state constitution provides.” 
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1 Cal.—Ex parte Jacobson, 16 Cal. App. 2d 497, 60 P.2d 1001 (2d Dist. 1936). 
Unified judicial system 
The constitutional mandate for a unified judicial system was not complied with by a statute requiring counties 
to fund the respective court systems within their judicial districts. 
Pa.—Allegheny County v. Com., 517 Pa. 65, 534 A.2d 760 (1987). 
2 Ga.—Empire Inv. Co. v. Hutchings, 166 Ga. 749, 144 S.E. 209 (1928). 
Tex.—Kelly v. State, 724 S.W.2d 42 (Tex. Crim. App. 1987). 
3 N.Y.—Zambrotto v. Jannette, 160 Misc. 558, 290 N.Y.S. 338 (Dom. Rel. Ct. 1936). 
4 N.Y.—Walsh v. Walsh, 146 Misc. 604, 263 N.Y.S. 517 (Child. Ct. 1933). 
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Ohio—Underwood v. Isham, 61 Ohio App. 129, 15 Ohio Op. 110, 28 Ohio L. Abs. 440, 22 N.E.2d 468 (9th 
Dist. Summit County 1939). 


20 Fla.—Simmons v. Faust, 358 So. 2d 1358 (Fla. 1978). 


End of Document © 2023 Thomson Reuters. No claim to original U.S. 
Government Works. 


WESTLAW © 2023 Thomson Reuters. No claim to original U.S. Government Works. 4 


